SLOVAK NEWS

Zmeny v Komentari k Modelovej zmluve OECD
Changes to the Commentary to the OECD Model Treaty

In this issue of Slovak News we have
prepared a summary of the most significant
changes to the Commentary to the OECD
Model Treaty (hereafter ,Commentary” and
.Model Treaty"), which serves as the primary
source for interpretation of most double tax
treaties concluded by Slovakia.
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1. Article 4 - Resident

Article 4 of the Model Treaty defines the term
“resident” and deals with determining the
residence of individuals (criteria such as
permanent home, centre of vital interests etc.)
and companies (place of effective
management).

The changes to the Commentary reflect the
fact that there is no uniform approach to the
determination of the place of effective
management of a company. An alternative
wording of Art. 4 of the Model Treaty has
been added. If a treaty with such wording is
concluded, the competent authorities will
determine  the residence by mutual
agreement.
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V tomto vydani Slovak News sme pre Vas
pripravili  suhrn  najdélezitejSich  zmien
v Komentari k Modelovej zmluve OECD
(dalej len ,Komentéar* a ,Modelova zmluva“),
ktory slizi ako zakladny zdroj interpretacii

vacsiny zmlav o zamedzeni dvojitého
zdanenia uzavretych Slovenskou
republikou.
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1. Clanok 4 - Rezident

Clanok 4 Modelovej zmluvy definuje pojem
rezident a zaobera sa urCovanim rezidencie
fyzickych oséb (kritéria ako staly byt, stredisko
Zivotnych zaujmov atd.) a pravnickych oséb
(na zaklade miesta skuto¢ného vedenia).

Zmeny Komentara reaguju na skutoénost, Ze
neexistuje jednotny pristup k posudeniu
miesta skuto€ného vedenia spolocnosti.
Doplnené bolo alternativne znenie clanku 4
Modelovej zmluvy. O rezidencii v pripade
uzavretia zmlav s tymto znenim budd
rozhodovat prislusné organy na zaklade
vzajomnej dohody.
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The decisive criterion does not necessarily
have to be the place where the meetings of
the board of directors are usually held, but
also the place where the CEOs carry on their
activities, where the senior day-to-day
management is carried on, headquarters,
laws of the country governing the legal status
of the company, place where the accounting
records are kept etc.

2. Article 5 — Permanent Establishment

Article 5 of the Model Treaty defines the term
“permanent establishment” and governs the
taxation of profits generated through a
permanent establishment in another state.

Apart from the basic concept of a “fixed
place”, a concept of a “service” permanent
establishment based on the UN-model time-
test was added to the Commentary to Article
5. The above concept is part of the alternative
wording of Article 5 of the Model Treaty and it
will be applied only after being included into
particular bilateral treaties.

The basic condition for setting up a service
permanent establishment is that the services
in question are physically performed in the
other state during at least 183 days of any 12-
month period.

The service permanent establishment has
been defined differently for the following two
taxpayers:

* Individuals — entrepreneurs or one-man

companies,
* enterprises.
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Rozhodujucimi kritériami nemusia byt iba
obvyklé miesto schédzi predstavenstva, ale
tieZz pésobisko vysokého manaZzmentu, day-to-
day senior manaZment, Ustredie, zakony
krajiny upravujuce pravnu formu spolo¢nosti,
miesto, kde je vedené uctovnictvo a pod.

2. Clanok 5 — Stala prevadzkare i

Clanok 5 Modelovej zmluvy definuje stalu
prevadzkareri a upravuje oblast zdarfovania
ziskov  dosiahnutych prostrednictvom stélej
prevadzkarne v inom Stéte.

Popri zakladnom koncepte ,staleho miesta“
bol Komentar k Clanku 5 rozsireny o koncept
tzv. ,sluzbovej* stélej prevadzkarne podla
vzoru OSN na zaklade c¢asového testu.
Uvedeny koncept je sucastou alternativneho
znenia ¢lanku 5 Modelovej zmluvy a bude
uplatiovany aZz po jeho zapracovani do
jednotlivych bilaterdlnych zmldv.

Zakladnou podmienkou pre vznik sluZbovej
stélej prevadzkarne je, aby boli predmetné
sluzby fyzicky vykonavané v druhom Stéte,
ato po€as minimalne 183 dni v akomkolvek
12-mesacnom obdobi.

Sluzbova stéla prevadzkaren je definovana
rézne pre dva pripady:

e podnikatelia  fyzické osoby  prip.
jednoosobové spolocnosti,
* podniky.
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The commentary to the interpretation of
a service is interesting. The service must be
provided by the enterprise to third parties (not
e.g. services performed by employees for the
enterprise).

3. Article 7 — Business Profits

Article 7 of the Model Treaty deals with
business profits and with attribution of profits
to permanent establishments.

The Commentary’s attribution of profits to
permanent establishments is based on the
principles described in the OECD report
“Attribution  of Profits to  Permanent
Establishments*.

The Commentary illustrates the permanent
establishment as a separate entity. The costs
and profits should be attributed to a
permanent establishment in the same amount
as if generated by an independent company.

The Commentary has refused the previously
incorrectly applied “force of attraction
principle”, according to which the total income
from sources in the particular state was
attributed to a permanent establishment, even
if the income was not related to it.

4. Article 10 — Dividends

In  connection  with  dividends, the
Commentary introduces the term REIT — Real
estate investments trust. This concept is a
part of a new alternative wording of Art. 10 of
the Model Treaty. For its application it must
be first included in bilateral treaties.
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Zaujimavy je komentér k interpretécii sluzby.
Musi ist o sluZzbu poskytovanu tretej strane
(nie napr. sluzby vykonavané zamestnancami
pre podnik), ktora je vykonadvana samotnym
podnikom.

3. Clanok 7 — Zisky podnikov

Clanok 7 Modelovej zmluvy pojednava
o ziskoch podnikov a urCovani vysky ziskov
stélych prevadzkarni.

Komentar pri priradovani ziskov stalej
prevadzkarni vychadza Z principov
zachytenych v reporte OECD ,Attribution of
Profits to Permanent Establishments®.

V Komentéari je ilustrovany koncept stélej
prevadzkarne ako samostatného subjektu.
Naklady a zisky maju byt stalej prevadzkarni
priradované vo vysSke, vakej by boli
dosahované v nezavislej spolo¢nosti.

V minulosti nespravne uplatrfiovany princip
,Sily atraktivity* (force of attraction), ktory stélej
prevadzkarni priradoval vSetky prijmy zo
zdrojov v danej krajine, hoci s fiou nesuviseli,
bol Komentarom odmietnuty.

4. Clanok 10 — Dividendy

Komentar sa v spojitosti s dividendami
zaoberd novym pojmom REIT — Real estate
investments trust. Tento koncept je sucastou
nového alternativneho znenia c¢lanku 10
Modelovej zmluvy. Pred jeho aplikaciou musi
byt najprv__zapracovany do bilateralnych
zmlav.
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REITs are companies which invest on the real
estates market. The investments have a long-
term character and the profits from dealing
with them are paid out annually. REITs are
taxed at the level of beneficial owners, while
the profits of the company as a whole are not
subject to taxation.

The draft wording of the Model Treaty
governs the taxation of income of small
investors in the same way as the taxation of
dividends, as these persons have no direct
influence on investment-related decision-
making. The taxation of profits of larger
investors in REITs is regulated by Art. 6 —
Income from immovable property. The
Commentary suggests setting the threshold
for differentiation between small and larger
investors as a 10%-share in REIT. It is
possible to negotiate a different threshold in
particular treaties.

5. Article 12 — Rovalties

The new wording of the Commentary to Art 12
points out that a royalty is to be deemed as a
consideration for the use or for the right to
use ownership rights.

A transaction resulting in an alienation of
ownership rights (license) cannot be classified
as a royalty (e.g. provision of an exclusive
distribution right in a particular geographical
zone or for a particular period).

Services conducted by license holders for

their clients are to be classified as income
according to Art. 7 — Business Profits.
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REIT su spolo¢nosti investujuce na trhu
nehnutefnosti. Investicie maju  dlhodoby
charakter a zisky z obchodovania s nimi sa
vyplacaju ro¢ne. REITs su zdanované na
arovni kone¢ného prijemcu, zisky spolo¢nosti
ako celku nie su predmetom dane.

Navrhované znenie  modelovej  zmluvy
upravuje  zdarnovanie prijmov  malych
investorov rovnakym spdsobom ako dividendy,
kedZe tieto osoby nemaju priamy vplyv na
rozhodovanie o0 investiciach. Zdanovanie
vynosov velkych investorov REIT sa nadalej
zdanuje podfa ¢lanku 6 - Vynosy z
nehnutelného majetku. Komentar navrhuje
hranicu odliSenia velkych a malych investorov
podielom 10 % na REIT. Je mozZzné ju
v jednotlivych zmluvéach dohodnat inak.

5. Clanok 12 — Licen éné poplatky

Nové znenie komentadra kclanku 12
zdb6raznuje, Ze licencné poplatky je potrebné
chapat ako protihodnotu za pouZivanie
vlastnickych prav, resp. protihodnotu za pravo
na ich pouzivanie.

Transakcia, pri ktorej dbéjde k scudzeniu
vlastnickeho prava (licencie), nie je licenény
poplatok (ako napriklad poskytnutie
exkluzivneho prava na distribdciu v ur€itom
geografickom pasme, €i na urcité obdobie).

Pokial ide o sluzbu, ktora vykonava maijitel
licencie pre svojho klienta, ide o prijmy podla
¢lanku 7 — Zisk spolo¢nosti.
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The provision of a right for something that has
not been created yet (plan, model, design,
etc.) is considered to be a service. On the
other hand, e.g. modification of an existing
plan or model falls under royalties.

At this point it should be noted that Slovakia
expressed a reservation with regard to
taxation of royalties.

6. Article 15 — Employment

Article 15 of the Model Treaty governs the
taxation of employment income. The
“territoriality principle” is applied, i.e. the
employment income is subject to tax in the
state of work performance. An exception may
be applied based on the *183-days-rule”,
under which the taxation right is, under
certain circumstances, granted to the state of
residence. One of the preconditions is that the
individual may not be physically present in the
other country for longer than 183 days during
any 12-months period.

Among other changes, the method of
calculating the 183 days was specified in the
Commentary in more detail. The days, during
which the taxpayer is resident in the state of
source, will not be included into the
calculation.

It follows indirectly from the examples listed
in the Commentary that if the residence is
changed during a tax period, the tax period
is to be divided.
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Poskytnutie prava k nieComu, ¢o eSte nebolo
vytvorené (plan, model, dizajn apod.), je
sluzbou. O licen¢né poplatky sa bude jednat
napriklad pri modifikacii existujiceho planu
alebo modelu.

Na tomto mieste treba zdb6raznit, ze Slovenska

republika si pri zdafovani licenénych
poplatkov uplatnila vyhradu.

6. Clanok 15 — Zavisla &innos t

Clanok 15 Modelovej zmluvy uréuje

zdanovanie zavislej ¢innosti. Plati tzv. princip
teritoriality, t.j. zavisla ¢innost’ sa zdani v State,
v ktorom sa vykonava. Vynimku tvori tzv.
pravidlo 183 dni, ktoré za urcitych podmienok
prisudzuje pravo na zdanenie Statu rezidencie.
Jednou z podmienok je, Ze fyzicka pritomnost
v druhom State nesmie byt dihSia nez 183 dni
pocas akéhokolvek 12-mesa¢ného obdobia.

V  Komentari doSlo okrem iného aj
k upresneniu poc¢itania 183 dni. Podla
doplnenia sa dni, po€as ktorych je dafovnik
rezidentom Statu zdroja, nezarataju do
kalkulacie.

Z prikladov uvedenych v Komentari nepriamo
vyplyva, Ze v pripade zmeny rezidencie pocas
zdarnovacieho obdobia je potrebné zdarnovacie
obdobie rozdelit.
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This material is for information purposes only. Although it was prepared with due professional care, the firm BMB
LEITNER will not be held liable for any errors or inaccuracies, nor will it be held liable for any damage sustained as
a result of reliance on this information. In any case, we advise you to seek professional advice for a particular issue.

Informacie uvedené v tomto materidle su iba informativnej povahy. Aj ked zostavovaniu tohto materialu
bola venovana profesionadlna pozornost, spolo¢nost BMB Leitner neprijima Ziadnu zodpovednost za
pripadné chyby ¢i nepresnosti, ani nezodpoveda za Ziadne Skody vzniknuté na zéklade spoliehania sa na
tieto informacie. V kazdom pripade doporu€ujeme vyZziadat si pre konkrétnu problematiku odborna radu.
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