SLOVAK NEWS

Finan €ny leasing — pristup da novej spravy a rozhodnutie Eurépskeho
sudneho dvora
Finance lease — approach of the tax administration and ECJ decision

In this issue of Slovak News, we have
prepared a summary of opinions of the
Slovak tax administration on finance lease
and we bring information on a ECJ decision
in this area.
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1. Slovak Tax Directorate Guidelines

The Tax Directorate has published on its
website (www.drsr.sk) the guidelines on finance
lease from the lessee’s income tax point of
view. The guidelines consist of two parts. The
first part sets conditions for the application of
depreciation charges as tax expenses upon
acquisition of assets through finance lease, the
second one deals with the adjustment of the tax
base if the leasing object is purchased before
the lease contract terminates.

Application of depreciation charges as tax
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V tomto vydani Slovak News sme pre Vas
pripravili sihrn nazorov slovenskej darovej
spravy k problematike finanéného leasingu,
ako aj rozhodnutie Eurépskeho sudneho
dvora v danej oblasti.
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1. Usmernenie Da nového riadite I'stva
Slovenskej republiky (DRSR)

DRSR uverejnilo na svojej internetovej stranke
(www.drsr.sk)  usmernenie  k problematike
finanéného leasingu z pohfadu dane z prijmov
z pohlfadu najomcu a je rozdelené do dvoch
Casti. Prva cast upravuje podmienky pre
uplatnenie odpisov v danovych vydavkoch pri
obstarani  majetku  formou  finanéného
leasingu, druhd rieSi Upravu zakladu dane v
pripade odkapenia predmetu namu pred
skon€enim zmluvy o finanénom prenajme.

Uplatnenie odpisov v danovych vydavkoch

EXpenses

If the lease contract is signed on a day other
than the lease object is put at the lessee’s
disposal, the lease period starts to lapse not
sooner than the lease object is put at the
lessee’s disposal.

BMB Leitner, k. s.

V pripade nesuladu medzi momentom
uzatvorenia zmluvy o finanénom prenajme a
momentom poskytnutia predmetu prengjmu
najomcovi na uzivanie, za¢ina doba prengjmu
plyndt aZz od momentu poskytnutia predmetu
prendjmu najomcovi.
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E.g. if the lease contract is signed for three
years (for the assets in the 1st depreciation
group) and the lease object is delivered with
a delay of six months, the acquisition of these
assets may not be, in the opinion of the Tax
Directorate, classified as acquisition through
finance lease, as the actual lease period (in this
case 2.5 years) is shorter than the minimum
period set by the Income Tax Act — three years.
Thus the lessee may not take advantage of
leasing depreciation charges, but, within the
meaning of the guidelines, it may apply straight-
line or accelerated depreciation charges for tax
purposes.

Further, the Tax Directorate states in the
guidelines that the interest included into
expenses during the lease period is in this case
tax deductible, too.

In accounting terms, finance lease would still be
concerned, as the conditions set by the
Accounting Procedures (i.e. payment of agreed
payments and of the purchase price by the
lessee during the stipulated lease period) will
be met.

Purchase of lease object prior to the lease
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and ECJ decision

Ak je napr. zmluva o finanénom prendjme
uzatvorena na 3 roky (pre majetok v 1.
odpisovej skupine) ak dodaniu predmetu
prendjmu dbéjde s polroénym oneskorenim,
nemozno podla DRSR povaZovat obstaranie
tohnto majetku za obstaranie formou
finanéného prenajmu, pretoZze skutoCnad doba
prendjmu (v tomto pripade 2,5 roka) je kratSia
ako minimalna doba stanovena zakonom
odani zprijmov — 3 roky. Najomca teda
nemdze uplatnit zvyhodnené leasingové
odpisy, avSak v zmysle usmernenia si modze
uplatnit rovnomerné alebo zrychlené danové
odpisy.

DRSR dalej vusmerneni uvadza, Ze (rok
zauctovany do nékladov pocas doby trvania
finanéného prengjmu je aj v danom pripade
uznanym darnovym vydavkom.

Z uctovného hladiska by sa aj nadalej jednalo
ofinanény leasing, nakolko podmienky
vyplyvajuce z postupov Uc¢tovania (t.j. Uhrada
dohodnutych platieb a kapnej ceny ndjomcom
po¢as dohodnutej doby najmu) ostana
zachovaneé.

Odkupenie predmetu najmu pred skonéenim

contract termination

According to the Tax Directorate , the duty of
the lessee to adjust the tax base by the
difference between the “lease depreciation
charges” and the straight-line/accelerated
depreciation charges refers also to the
premature termination of finance lease , if the
lessee purchases the lease object for a price
lower than the residual value under the straight-
line/accelerated depreciation.

BMB Leitner, k. s.
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zmluvy o finanénom leasinqu

Povinnost njomcu upravit zaklad dane
o rozdiel tzv. leasingovych odpisov
a rovnomernych/zrychlenych  odpisov  sa
podfa DRSR vztahuje aj na predCasné
ukoncenie finan éného prenajmu, ak ndjomca
odkupi predmet prenajmu za cenu nizSiu ako
je zostatkova cena pri uplatneni
rovnomerného/zrychleného odpisovania.

ZAGREB. LJUBLJANA.
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After the lessee purchases the lease object, it
continues depreciating the adjusted acquisition
price (straight-line depreciation) or the adjusted
residual value (accelerated depreciation). The
adjusted acquisition price/residual value is
calculated as a sum of the acquisition
price/residual value and the purchase price
minus the unpaid principal.

2. Conclusions from the VAT Methodic
Commission Meeting

On its 9th meeting, the conclusions of which are
published on the website of the Tax Directorate,
the VAT Methodic Commission has dealt with
the assignment of finance lease as seen by the
lessee.

The assignment of a lease contract for a
consideration is classified as provision of
services for VAT purposes (assignment of the
purchase right). The tax base consists of the
whole required consideration, which may
consist except for the “assignment fee” also of
other amounts, e.g. consideration of already
paid leasing installments, first payment, higher
payment etc. The tax liability arises on the day
on which the rights and duties are transferred
from the original lessee to the new one.

3. European Court of Justice Decision
(C-425/06 — Part Service Srl)

ECJ has issued a decision in the case of the
company Part Service Srl. Due to economic
reasons, Part Service Srl has split the
provision of finance lease and the financial
services related to finance lease (financing
and insurance activities).

BMB Leitner, k. s.
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and ECJ decision

Ngjomca po odkupeni predmetu leasingu
pokraCuje v odpisovani z upravenej vstupnej
(pri rovnomernom odpisovani) resp.
Z upravenej zostatkovej ceny (pri zrychlenom
odpisovani). Upravena vstupné/zostatkova
cena sa vypocita tak, Ze
k obstaravacej/zostatkovej cene sa pripocita
kupna cena a odpocita nesplatend istina.

2. Zaver zo zasadnutia Metodicke| komisie
pre DPH

Metodicka komisia pre DPH rieSila na svojom
9. zasadnuti, ktorého zéavery boli zverejnené
na internetovej strdnke DRSR, problematiku
postupenia finanéného prenajmu z pohladu
najomcu.

Postupenie leasingovej zmluvy za odplatu sa
pre GCely DPH povaZuje za dodanie sluzby
(postupenie prava kupy). Zakladom dane je
celdA poZadovand odplata, ktord& mobze
pozostavat okrem tzv. odstupného aj z dalSich
Casti, ako napr. zohlfadnenie uz zaplatenych
leasingovych splatok, akontaciu, zvySenu
splatku a pod. Dariova povinnost vznika v den,
kedy  prechadzaja prava  a povinnosti
z pévodného najomcu na nového najomcu.

3. Rozhodnutie Eurépskeho sudneho
dvora (C-425/06 — Part Service Srl)

Eur6psky sadny dvor (ESD) vydal
rozhodnutie v pripade, kedy spolo¢nost Part
Service Srl z ekonomickych dévodov oddelila
poskytovanie finanéného prendjmu
od finanénych sluzieb suvisiacich s finanénym
prendjmom (Uverové a poistovacie ¢innosti).

ZAGREB. LJUBLJANA.
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The tax administrator has classified the above
activities as one single supply and it has
claimed that they had been split exclusively in
order to decrease the tax base.

ECJ has not dealt with the issue whether the
above supplies are classified as one single
supply or several separate supplies. In this
case, it has only referred to the cases from the
past. ECJ has dealt with the issue, whether
splitting the finance lease and the related
finance services may be regarded as an abuse
of EU law.

ECJ has decided that an abuse of law is
concerned if the main aim of the transaction is
the effort to acquire a tax advantage.
Principally it is possible to split finance lease
into several supplies for VAT purposes.
However, each case is to be treated
separately taking into regard the economic
substance of the transactions’ split.

The decision whether a particular transaction
is/is not unlawful has been left to the discretion
of a national court.
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and ECJ decision

Spravca dane povazoval uvedené ¢innosti za
jedno plnenie a podla jeho néazoru doSlo
k oddeleniu vyluéne za celom znizZenia
zakladu dane.

ESD sa nezaoberal otadzkou, ¢i uvedené
plnenia predstavuji jedno jednotné plnenie
alebo viacero samostatnych plneni, v tejto
veci sa iba odvolaval na pripady rozhodnuté
v minulosti. ESD posudzoval skuto¢nost, Ci
mozno rozdelenie finanéného leasingu
a suvisiacich finanénych sluzieb povazovat
za zneuZitie prava EU.

Rozhodnutim ESD bolo, Ze o zneuZitie prava
ide vtedy, ak snaha o ziskanie darovej
vyhody predstavuje hlavny ciel transakcie.
V principe je rozdelenie finanéného leasingu
na niekofko plneni pre GCely DPH mozné,
avSak kazdy pripad je potrebné posudzovat
samostatne s ohfadom na ekonomicku
podstatu rozdelenia transakcii.

Rozhodnutie o tom, ¢&i transakcia je alebo nie
je protipravna, prinalezi vnutroStatnemu sadu.

www.leitner-leitner.com

This material is for information purposes only. Although it was prepared with due professional care, the firm BMB
LEITNER will not be held liable for any errors or inaccuracies, nor will it be held liable for any damage sustained as
a result of reliance on this information. In any case, we advise you to seek professional advice for a particular issue.

Informacie uvedené v tomto materiale su iba informativnej povahy. Aj ked zostavovaniu tohto materialu
bola venovana profesionalna pozornost, spolo¢nost BMB Leitner neprijima ziadnu zodpovednost za
pripadné chyby ¢i nepresnosti, ani nezodpoveda za ziadne Skody vzniknuté na zaklade spoliehania sa na
tieto informacie. V kazdom pripade doporucujeme vyZiadat si pre konkrétnu problematiku odbornu radu.

BMB Leitner, k. s.
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